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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DENA SWACKHAMMER,
Plaintiff,
CIVIL ACTION
V.
No: 03-2548-CM-DJW
SPRINT CORPORATION PCS,
Defendant.

MEMORANDUM AND ORDER

Pending before the Court is Plantiff’s Motion to Comped (doc. 67). Plaintiff seeks to compe
Defendant to respond to certain interrogatories and to produce three documentsidentified in Defendant’s
Amended Privilege Log that Plaintiff contends are not privileged. Plaintiff indicatesin her reply brief that
al issues relating to the Amended Privilege L og have beenresolved. The Court will therefore addressonly
the interrogatory answers.

l. Introduction

Thisis an employment discrimination action brought pursuant to Title VII of the Civil Rights Act
of 1964, as amended. Paintiff asserts clams for gender discrimination, aleging that while she was
employed as Vice-Presdent of Defendant’'s Strategic Business Unit, she was subject to disparate

treatment.’ Plaintiff aso dlegesthat she wasterminated from her employment with Defendant in October

Complaint (doc. 1), 1 10, 11.



2002 because of her gender.?2 She claims that other similarly Situated vice-presidents of Defendant were
not terminated even though they violated the same policies that she dlegedly violated.
. Plaintiff’sFirst Interrogatories

Fantiff moves to compel answers to Plantiff's First Interrogatory Nos. 4 and 5. Defendant
responded to these interrogatories on April 9, 2004. Then, on May 11, 2004, Defendant provided
supplementa responses. The supplementa responses are at issue in this Motion to Compel.

A. Defendant’s“ General Objections”

Beforeturningto the specific responsesand objections made by Defendant, the Court mustaddress
Defendant’s “ General Objections.” Defendant asserted five “Generd Objections’ to each of the First
Interrogatories. It aso asserted pecific objections to eachindividud interrogatory. One of Defendant’s
“Generd Objections’ was overbreadth. Defendant reasserted that particular objection in its individud
responses to First Interrogatory Nos. 4 and 5. With the exception of the overbreadth objection,
Defendant’ s Generd Objections are not discussed by either party in their briefs.

Inmost circumstances, where a moving party falls to address an objectioninitsmotionto compd,

the Court will dlowthe objectionto stand, even though the party asserting the objection failed to address

2ld., 122

3d., 1120, 21.



it or raiseit in its response to the motion to compe.* The objection, however, must have some merit on
its face before the Court will uphold it.

Here, the firat four Generd Objections are meritless on their face. In each, Defendant States that
it “ objectsto this Interrogatory tothe extent that . . . . The Court recently summarized itspositiononsuch
objections asfollows:

This Court has on severa occasions disapproved of the practice of asserting a generd

objection*“to the extent” it may gpply to particular requests for discovery. ThisCourt has

characterized these types of objections as worthless for anything beyond delay of the
discovery. Such objections are considered mere hypothetical or contingent possibilities,

where the objecting party makes no meaningful effort to show the gpplication of any such

theoretical objection to any request for discovery. Thus, this Court has deemed such

ostensible objections waived or [has] declined to consider them as objections.®

Thus, eventhough Raintiff falled to address Genera Objections No. 1-4 inher Motionto Compd,
those objections are meritless and will not be allowed to stand.

The remaning General Objection is Objection No. 5, which states: “Sprint objects to this

Interrogatory onthe groundsthat it is overly broad, burdensome and harassing.” Neither party addresses

the burdensome and harassing General Objections intheir briefs® Accordingly, the Court must allow these

“See Sonnino v. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661, 671 n. 37 (D. Kan. 2004). The
party filing the motion to compel has the initid burden to address each objection in its motion to compd.
Id. By doing s0, the moving party brings the objection“into play” and places the burden on the objecting
party to support its objection when its responds to the motion to compd. Id. If, however, the moving
party failsto address a particular objection in its motion to compe, “the objecting party need not raise it,
and the objection will gand.” Id.

°ld. a 666-67 (internd quotations and citations omitted).

°As noted, above, Defendant did reassert its overbreadth objection in response to First
Interrogatory Nos. 4 and 5, and the parties have fully briefed that objection. The Court will therefore
address that pecific objection inits discusson below.
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objections to stand if they have any merit on their face. The Court, however, does not find that these
objections have merit, asthereis nothing facialy harassngor burdensome about theinterrogatoriesat issue.
The Court, therefore, will not dlow these General Objections to stand.

The Court will now turn to the specific objections and responses made by Defendant to First
Interrogatory Nos. 4 and 5.

B. Plaintiff’ sFirst Interrogatory No. 4

This interrogatory provides asfollows:

The June 12, 2003 Letter states that “ Sprint has cong stently terminated executivesfound

to have engaged in smilar conduct with vendors.” In the last five years, have you not

terminated a Sprint executive who “engaged in 9milar conduct with vendors?”  If so,

idertify:

a The name and gender of the executive;

b. State the specific section of Sprint’s Principles of Business Conduct the
conduct viol ated.

The June 12, 2003 |etter referred to in this interrogatory is a letter Defendant sent to the Equdl
Employment Opportunity Commission(“EEOC”) responding to the dlegations asserted by Plaintiff in her
EEOC charge (“ Defendant’ s EEOC Position Statement”).

Defendant objected to this interrogatory on groundsthat it is vague, ambiguous, and overly broad.
Defendant went on to state, however, that “without waiving these objections . . . [Defendant] has
consstently terminated executives found to have engaged in improper conduct with vendors.”

Before the Court andyzes Defendants objections, the Court will address Defendants

representation that it intends to provide a“ corrected” answer to thisinterrogatory. In its response to the

Motion to Compel Defendant indicates that it erroneoudy answered that it has consistently terminated



executives for engaging in “improper conduct with vendors” Defendant indicates that it plans to
immediady serve a corrected response, restating its objections but stating that without waiving those

objections, Defendant “hasconsistently terminated executivesfoundto haveengagedin similar conduct.””

Regardless of how Defendant phrases this sentence, it is sill an incomplete and non-responsive
answer. The interrogatory asks for a “yes’ or “no” answer, and if the question is answered in the
dfirmative, Defendant is asked to provide additiond information. Defendant’s response, regardless of
which termsit uses, does not fully respond to the questions asked.

The Court will now proceed to andyze the merits of Defendant’ s objections to thisinterrogatory.

1 Overbreadth objection

Unlessaninterrogatory isoverly broad on its face, the party resisting discovery has the burden to
support its overbreadth objection.® Thisincludes any objection to thetempora scope of therequest.® The
Court does not find this interrogatory overly broad onitsface. It islimited to executives and to violations
gmilar to those that Plantiff alegedly committed. Moreover, it islimited in itstempora scope. It covers
only afive-year time period, i.e., the five years preceding Defendant’ s response. Although the Complaint
does not specify the time period during which the dleged discrimination took place, it does alege that

Haintiff’s discriminatory termination occurred in October 2002. Thus, the interrogatory would extend to

"Def.’s Resp. to Pl.’s Mot. to Compel (doc. 71) at p. 3, n.2 (emphasis added).

8Hammond v. Lowe's Home Ctrs,, Inc., 216 F.R.D. 666, 672 (D. Kan. 2003); McCoo v.
Denny’s, Inc.,, 192 F.R.D. 675, 686 (D. Kan. 2000) (citations omitted).

*McCoo, 192 F.R.D. at 686 (citing Daneshvar v. Graphic Tech., Inc., No. 97- 2304-JWL,
1998 WL 726091, at *1 (D. Kan. Oct. 9. 1998)).
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approximately threeyearsbefore, and two years after, the clamed discriminatory termination. Discovery
requests covering Smilar time periods have been upheld inemployment discrimination cases as reasonable
and not overly broad.’® Furthermore, it iswell established that the scope of discovery isparticularly broad
in employment discrimination cases! and is not to be “ narrowly circumscribed.”*?

Astheinterrogatory is not overly broad on its face, Defendant hasthe burdento demonstrateit is
overbroad. Defendant, however, doesnot explain why it contendsit isoverbroad. Infact, Defendant does
not even address its overbreadth objection in its response to the Motion to Compe. Accordingly, the
Court will overrule Defendant’ s overbreadth objection.

2. Vague and ambiguous objection

Although Defendant does not expressly identify the language inthisinterrogatory thet it findsvague
and ambiguous, the Court assumes from the arguments Defendant makes in its response to the Motion to
Compd that it considers the terms “congagtently terminated’ and “similar conduct” to be vague and

ambiguous.

YSege, e.g., Owens v. Sprint/United Mgmt. Co., 221 F.R.D. 649, 655-56 (D. Kan. 2004)
(dlowing discovery into period two and one-haf years prior to the dleged discrimination); Garrett v.
Sorint PCS, No. 00-2583-KHV, 2002 WL 181364, at *3 (D. Kan. Jan. 31, 2002) (dlowing discovery
into three-year period prior to the dleged discrimination to the present); Equal Empl. Opportunity
Comm’'nv. KansasCity S Ry., 195 F.R.D. 678, 680 (D. Kan. 2000) (alowing discovery into four years
prior to and one year after aleged discrimination); Raddatzv. Standard Register Co., 177 F.R.D. 446,
448 (D. Minn. 1997) (dlowing discovery into two-year period after termination).

“Gomez v. Martin Marietta Corp, 50 F.3d. 1511, 1520 (10th Cir. 1995) (citing Scalesv. J.
C. Bradford & Co., 925 F.2d 901, 906 (6th Cir. 1991)).

21d. (diting Rich v. Martin Marietta Corp., 522 F.2d 333, 343-44 (10th Cir. 1975)).
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The party objecting to discovery as vague or ambiguous has the burden to show such vagueness
or ambiguity.®* A party responding to discovery requests“should exercise reason and common sense to
attribute ordinary definitions to terms and phrases utilized in interrogatories.”**

The Court does not find that Defendant has met itsburdento show how thisinterrogatory isvague
or ambiguous. Paintiff is amply asking whether, in the lagt five years, Defendant has ever faled to
terminate an executive who engaged in conduct similar to the conduct for which Defendant asserts it
terminated Plaintiff. The Court finds nothing vague or ambiguous about such an inquiry.

Furthermore, the interrogatory uses the very same very same language that Defendant used inits
EEOC Postion Statement. There, Defendant stated: “[Plaintiff] clams the decison to terminate her
employment wasbased onher sex. Sheiswrong. Sorint has consistently ter minated executives found
to have engaged in similar conduct with vendors.”® The Court agrees with Plaintiff thet it is
disngenuous for Defendant to daimit does not understand thislanguage whenit is the very same language
that Defendant used in itsforma response to Plaintiff’s EEOC charge.

Findly, Defendant states in its response to the Maotion to Compel that “[i]t is Sprint’s bief and
Sprint’s pogition in this case that dl executives ‘found to have engaged in Smilar conduct with vendors;

have been terminated.”*® If Defendant is able to make such a representation in its brief, then it is dearly

BMcCoo, 192 F.R.D. at 694 (citing Pulsecard, Inc. v. Discover Card Servs,, Inc., 168 F.R.D.
295, 310 (D. Kan. 1996)).

“d.

Def.’ sEEOC Position Statement, attached asEx. 7 to Pl.”sMot. to Compel (doc. 67) (emphasis
added).

Def.’s Resp. to Pl.’s Mot. to Compel (doc. 71) at p. 3.
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able to understand and answer this interrogatory. In light of the above, the Court overrules Defendant’s
vague and ambiguous objection to Firg Interrogatory No. 4.

To summarize, the Court overrules Defendant’ s objections to First Interrogatory No. 4 and finds
Defendant’ s answer that it has* cong stently terminated executives’ to be non-responsive and incomplete.
Accordingly, the Court will grant the Motion to Comped asto thisinterrogatory. Defendant shdl serve,

without objections, afull and complete amended answer to thisinterrogatory within twenty (20) days of

the date of filing of this Order.
C. Plaintiff’ sFirst Interrogatory No. 5
This interrogatory provides asfollows:

The June 12, 2003 L etter statesthat “ Sprint has consstently terminated executives found
to have engaged in smilar conduct with vendors” Inthelast five years, have you taken
an adverse employment action other than termingtion againg a Sprint executive who
“engaged ingmilar conduct withvendors?’ For each executive againg whom an adverse
employment actionother than termination has beentakenfor “engag[ing] inamilar conduct
with vendors” date:

a The name and gender of the executive;

b. The spedific section of Sprint's Principles of Busness Conduct the conduct
violated.

C. The date on which the conduct occurred;

d. The adverse employment action taken.

Defendant asserted the same overly broad, vague, and ambiguous objections to this interrogatory
that it made to First Interrogatory No. 4. It dso made the same statement, that, without waiving those
objections, Defendant * has cong stently terminated executivesfound to have engaged inimproper conduct
with vendors.”

The parties raise arguments Smilar to those raised above with respect to First Interrogatory No.

4. For the same reasons set forthabove, the Court overrules Defendant’ s objections to thisinterrogatory
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and findsDefendant’ sresponsethat it has congstently terminated executiveswho have engaged inimproper
conduct with vendors (or amilar conduct) to be incomplete and non-responsive. The Court therefore

grantsthe Motionto Compd astothisinterrogatory. Defendant shdl serve, without objections, afull and

complete amended answer to this interrogatory withintwenty (20) days of the date of filing of this Order.
1. Plaintiff’sFourth Interrogatory No. 8

The only interrogatory at issue in the Fourth Set of Plaintiff’s interrogatoriesis No. 8, which asks
Defendant to identify those executives who have been disciplined but not terminated for certain specified
actions enumerated in subparts (@) through (€) of the interrogatory. For example, subpart (a) asks
Defendant to identify executives who have been disciplined but not terminated for failing to act when the
executive had knowledge that asubordinate had provided confidentid bid informationto avendor. Subpart
(b) asks Defendant to identify executives disciplined but not terminated for soliciting and/or encouraging
vendor-paid gifts and entertainment.

Defendant objected to answering this interrogatory on the basisthat it is overly broad and unduly
burdensome. It also objected on the basis that Plaintiff had exceeded the maximum number of
interrogatories alowed by the Scheduling Order. These objectionsweretimely asserted with Defendant’s
responses, on August 8, 2004.” More than two weeks|later, on August 26, 2004, defense counsel sent
Haintiff’ scounsd aletter and for the first time asserted arelevancy objection. Theletter was sent after the
thirty-day deadline for responding to the interrogatories had passed.

1 Objectionthat Plaintiff hasexceeded themaximumnumber of interrogatories

1See Certificate of Service (doc. 63).



Defendant objected to Flantiff’s Fourth Interrogatory No. 8 and dl other interrogatoriesin the
Fourth Set, except for Fourth Interrogatory No. 1, on the basis that Plaintiff had exceeded the maximum
of thirty-five interrogatories, the limit set forth in the Scheduling Order. During the parties atempts to
resolve this discovery dispute, Plaintiff agreed to withdraw FourthInterrogatory Nos. 9, 10, and 12. She
also agreed to withdraw subpart (&) to Fourth Interrogatory 12 and dl subparts to Fourth Interrogatory
No. 13. In turn, Defendant agreed to answer Fourth Interrogatory Nos. 2-7, subpart (b) to Fourth
Interrogatory No. 11, and Interrogatory No. 13 (as revised without its subparts). Defendant, however,
dill objects to responding to Fourth Interrogatory No. 8 on the basis that Plaintiff has exceeded the
maximum number allowed. Thus, the Court must decide whether thetotal number of interrogatories inthe
Firgt, Second, and Third Sets, inadditionto FourthinterrogatoryNos. 1-7, 11(b), and 13 (asrevised, with
no subparts), exceed s the maximum, such that Defendant should be relieved of the obligation to answer
Fourth Interrogatory No. 8.

Paragraph1.d. the SchedulingOrder providesthat each party may not propound morethanthirty-
five interrogatories, inclusive of subparts, to any other party.*® Inaddition, Federal Ruleof Civil Procedure
33(a), by itsexpressterms, makesit clear that eachinterrogatory served, induding any “discrete subparts,”
isto be counted againgt the numerical limit of interrogatories to be served.’®  Rule 33(a) does not define

the term “discrete subparts,” and courts have struggled to interpret the term’s meaning.

18See Scheduling Order (doc. 13), T11.c.

¥Fed. R. Civ. P. 33(a) (“Without leave of court or written stipulation, any party may serve upon
any other party written interrogatories, not exceeding 25 in number including dl discrete subparts, to be
answered by the party served.”)
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InWilliams v. Board of County Commissioners of the Unified Government of Wyandotte
Countyand Kansas City, Kansas,? this Court addressed how the number of interrogatoriesiscal cul ated,
asfollows.

I nterrogatories often contain subparts. Some are explicit and separately numbered or
lettered, while others are implicit and not separately numbered or lettered. Extensive use
of subparts, whether expliat or implict, could defegt the purposes of the numericd limit
contained in Rule 33(a), or inascheduling order, by rendering it meaningless unless each
subpart counts as a separate interrogatory. On the other hand, if dl subparts count as
Separate interrogatories, the use of interrogatories might be unduly restricted or requests
for increasesin the numerical limit might become automatic.

The Court noted that the Advisory Committee had addressed this issue in amending Rule 33
and had provided the following guidance as to when subparts should and should not count as separate
interrogetories.

Each party is dlowed to serve 25 interrogatories upon any other party, but must secure
leave of court (or stipulation from the opposing party) to serve alarger number. Parties
cannot evade this presumptive limitation through the device of joining as*‘ subparts’
questions that seek information about discrete separate subjects. However, aquestion
asking about communications of a particular type should be treeted as a Sngle interrog-
atory even though it requests that the time, place, persons present, and contents be
stated separately for each such communication.?

Fndly, the Court observed that an interrogatory containing subparts directed a diciting details

concerning a“common theme” should generaly be considered asingle question.?® On the other hand, an

20192 F.R.D. 698, 701 (D. Kan. 2000).
2 d.
22|d. (quoting Advisory Committee Note, 146 F.R.D. 401, 675-76 (Fed. 1993)).

2d. (quoting 8A Charles A. Wright, Arthur R. Miller & Richard L. Marcus, Federal Practice
and Procedure, § 2168.1 at 261 (2d ed. 1994)).
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interrogatory which contains subpartsthat inquire into discrete areas should, in most cases, be counted as
more than one interrogatory. 2

With these standards in mind, the Court must determine whether the interrogatories in dispute
exceed the numerica limit. The Court finds that, with the exception of Fourth Interrogatory No. 7, the
subparts of theinterrogatories at issue dl relate toacommontheme. The subpartsin Fourth Interrogatory
No. 7 do not relate to a common theme, and should be considered three separate interrogatories. Thus,
without taking into consideration Fourth Interrogatory No. 8, the Court finds that Plaintiff has propounded
only nineteen interrogatories. Turning to the disputed Fourth Interrogatory No. 8, the Court findsthat it
contains five subparts that are not related to a common theme, and that it should therefore be counted as
fiveseparateinterrogatories. Thisbringsthetota of interrogatoriesto twenty-four, wel withinthemaximum
number of thirty-five. The Court therefore overrules this objection to Fourth Interrogatory No. 8.

2. Relevancy objection

As noted above, Defendant did not assert its relevancy objection with its initid responses and
waited until severd weeks after the deadline for responding to assert the objection. Plantiff argues that
Defendant has waived the objection by not timely asserting it. Defendant concedes that its relevancy
objection was not asserted until after the deadline, but argues that it was not required to timely assert the
objection because it had aready asserted its objection that Fantiff had exceeded the number of
interrogatoriesalowed. Defendant arguesthat it wasnot required to provideal of itsobjections*“up front.”

The Court disagreeswith Defendant, and holdsthat Defendant haswaived itsrelevancy objection.

It is wel settled that the fallure to timely assert an objection to an interrogatory results in waiver of the

1d. (quoting Wright, Miller & Marcus, supra).
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objection. Federd Rule of Civil Procedure 33(b)(1) provides that “[t]he party upon whom the
interrogatories have been served shall serve a copy of the answers, and objections, if any, within 30 days
after the service of the interrogatories.”?® Subsection (b)(4) of the Rule further providesthat “[a]ny ground
not stated in atimely objection is waived unless the party’s fallure to object is excused by the court for
good cause shown.”*® The Rule makes no exception for untimely objections merely because a timely
objection to the number of interrogatories has been lodged. Accordingly, the Court deems Defendant’s
relevancy objection waived, and therefore overrulesit.
3. Over breadth objection

Defendant argues that Fourth Interrogatory No. 8 is overbroad because it seeks identification of
all Sprint executives in every department and for an unlimited time period. In her reply brief, Paintiff
agrees to limit the interrogatory to written discipline of Sprint PCS employeesin “grade E16 through the
presdent” and to the time period 1998 to the present. Defendant does not demonstrate how the
interrogatory—as narrowed by Plaintiff—continues to be overly broad. Plaintiff’ smore narrowly tailored
versonof the interrogatory appears reasonable onitsface, and Defendant fails to meet itsburdento show
how the interrogatory is objectionable?” The Court will therefore overrule Defendant’s overbreadth

objection.

®Fed. R. Civ. P. 33(b)(3).
%Fed. R. Civ. P. 33(b)(4).

*’'See Hammond v. Lowe's Home Ctrs., Inc., 216 F.R.D. 666, 672 (D. Kan. 2003) (unless
interrogatory is overly broad on its face, objecting party has the burden to support its overbreadth
objection).
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4, Undue burden objection

Insupport of itsundue burden objection, Defendant assertsthat it doesnot organize itsinvedigative
filesaccordingtothe specific conduct identified in subparts (a) through (€) of thisinterrogatory or according
to the rank of the employee being invedigated. Defendant contends that in order to answer this
interrogatory it would be forced “to gpend significant time manudly culling through dl itsinvestigetive and
Human Resource files, which number in the thousands, to identify first any individuals who had been
investigated for each aleged category of conduct and then to spend more time reviewing separate
personnd filesinanother department to determine whether the individua wasa Sprint executive and, if so,
the outcome of the investigation.”?®

In ruling on an undue burden objection, the Court must keep in mind that discovery should be
alowed unless the daimed hardship is unreasonable in the light of the benefits to be secured from the
discovery.?® Astheparty assarting thisobjection, Defendant hasthe burden to show not only undue burden
or expense, but that the burden or expense is unreasonable in light of the benefits to be secured from the
discovery.®® This burden typicaly imposes an obligation on the objecting party to provide an affidavit or

other evidentiary proof of the time or expense involved.

2Def.’s Resp. to Pl.’s Mot. to Compel (doc. 71) at p. 6.

#Hammond, 216 F.R.D. at 674; Showden by and through Victor v. Connaught Labs., Inc.,
137 F.R.D. 325, 332-33 (D. Kan. 1991).

Hammond, 216 F.R.D. at 674.

3lWaddell & Reed Fin., Inc. v. Torchmark Corp., 222 F.R.D. 450, 454 (D. Kan. 2004);
Sonnino v. Univ. of Kan. Hosp. Auth., 220 F.R.D. 633, 653 (D. Kan. 2004).
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Here, Defendant submitsno affidavit or evidentiary proof of the burden involved inanswering this
interrogatory. Nor does it provide an estimate of the time that it would take Defendant to review its
investigative and Human Resources files, Defendant merely aleges that it would be required to spend
“dgnificant time”’ reviewing thefiles. The Court cannot find that Defendant has met its burden of showing
how responding to this interrogatory would cause undue burden. The Court therefore overrules
Defendant’ s undue burden objection.

Inlight of the above, the Court grants the Motion to Compe with respect to Fourth Interrogatory
No. 8, as narrowed by Fantiff. As narrowed, it shal apply only to written discipline of Sprint PCS
employeesin“grade E16throughthe president” and to the time period 1998 to the present. Defendant shdll
serve, without objections, aful and complete amended answer to this narrowed version of theinterrogatory

within twenty (20) days of the date of filing of this Order.

IIl.  Sanctions

The Court will now consider theissues of sanctions. Although Plaintiff does not request sanctions
in her motion, the Court finds that anaward might be appropriate here, asthe Court isgranting the Motion
to Compd.

Federd Rule of Civil Procedure 37(a)(4) governs the imposition of sanctionsin connection with
moations to compel. Subsection (8)(4)(A) provides that when a motion to compel is granted, “the court
shall, after affording an opportunity to be heard, require the party . . . whose conduct necessitated the
motion or the party or attorney advisng such conduct or both of them to pay to the moving party the

reasonable expenses incurred in making the motion including attorney’s fees, unless the court finds that .
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.. the opposing party’s . . . response or objection was subgtantiadly justified, or that other circumstances
make an award of expenses unjust.”*?

The Court has granted the Motion to Compel asto First Interrogatory Nos. 4 and 5. It hasaso
granted the Motion as to Fourth Interrogatory No. 8, taking into account Plaintiff’ s agreement to narrow
the interrogatory. Thus, the Court finds that an award of sanctions pursuant to Rule 34(2)(4)(A) may be
appropriate here. Before the Court may make any such award, however, the non-moving party must be
afforded the “ opportunity to be heard.”*® Anactua hearingis not necessary, however, and the Court may
consider the issue of sanctions “on written submissions.”®* The “written submission” requirement is met
where the moving party requests sanctions initsmotionor supporting brief and the opposing party is given
the opportunity to submit a brief in response®

Here, Fantiff did not request sanctions in her motion.  Thus, Defendant has not been given
auffident “ opportunity to be heard,” and the Court will decline to impose sanctions at thistime. To satisfy
the “writtensubmissons’ rule, the Court will direct Defendant and/or its counsd to show cause, in writing,

within thirty (30) days of the date of filing of this Memorandum and Order, why the Court should not

2Fed. R. Civ. P. 37(8)(4)(A) (emphesis added).

3McCoov. Denny’s, Inc., 192 F.R.D. 675, 697 (D. Kan. 2000) (citingFed. R. Civ. P. 37(a)(4));
Fearsv. Wal-Mart Sores, Inc., No. 99-2515-JWL, 2000 WL 1679418, a * 6 (D. Kan. Oct. 13, 2000).

*Fears, 2000 WL 1679418 at *6 (citing Advisory Committee Note to the 1993 Amendments
to Rule 37(a)(4)).

*1d.
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require either or both of them™ to pay the reasonable expenses and attorney feesincurred by Plaintiff in

making the Motion to Compd. Plaintiff shall have eleven (11) days thereafter to filea response thereto,

if she s0 chooses. Intheevent the Court determinesthat sanctions should be imposed, the Court will issue
an order setting forth a schedule for the filing of an affidavit reflecting the amount of fees and expenses that
Fantiff hasincurred, and for thefiling of any related briefs.

IT IS THEREFORE ORDERED that Plaintiff’'s Motion to Compel (doc. 67) with respect to
Pantiff’s Interrogatories is granted as set forth herein.

IT IS FURTHER ORDERED that Defendant shdl, within twenty (20) days of the date of this

Memorandum and Order, serve amended responses to Plaintiff’ sinterrogatories as set forth herein.
IT ISFURTHER ORDERED that Plantiff’ sMotion to Compel (doc. 67) is moot withrespect to
issues relaing to Defendant’ s Amended Privilege Log.

IT ISFURTHER ORDERED that Defendant and/or itscounsel shdl show cause, inwriting, within

thirty (30) days of the date of filing of this Memorandum and Order, why the Court should not require
ether or both of them to pay the reasonable expensesand attorney feesincurred by Flantiff in making the

Motion to Compdl.

%To the extent possible, sanctions should be imposed only upon the person or entity responsible
for the sanctionable conduct. McCoo, 192 F.R.D. a 697. The sanctioning of a party, as opposed to the
party’ s counsd, “requires specific findings that the party was aware of the wrongdoing.” Id. At present,
the Court has no evidencethat Defendant itself was responsgible for the objections and responses at issue.
However, if Defendant or its atorneys wish to provide the Court with any informetion in this regard,
Defendant and/or its counsel may do so in the pleading(s) provided to the Court pursuant to the briefing
schedule set forth herein. The Court will defer ruling on thisissue until it has received the parties’ briefs.
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IT 1SSO ORDERED.

Dated in Kansas City, Kansas on this 13th day of December 2004.

g David J. Waxse

David J. Waxse
United States Magistrate Judge

CC: All counsdl and pro se parties
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